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CHAPTER 16: THE INTERNATIONAL CRIMINAL 
COURT 

 
Summary of subject-matter of updates: 
 
1. Update on DRC-Lubanga Case 
2. Review Conference 
3. ICC Definition of the Crime of Aggression 
4. No Treaty Crimes added at Review Conference 
5. Proprio Motu Jurisdiction Exercised 
6. Standard for PTC Approval of an “Investigation” under  

ICC Article 15 
 

* * * 
 

 
1. Update on DRC-Lubanga Case 
 
Chapter 16, page 772-773, at the conclusion of the description of the DRC/Lubanga case, 
note that on July 8, 2010, after a 1 ½ years of trial, Trial Chamber I stayed the 
proceedings (essentially, a dismissal of the case) because of the Prosecutor’s alleged non-
compliance with an order requiring the Prosecutor to immediately disclose the name of a 
non-witness to the defense, over the Prosecution’s objection that such disclosure would 
endanger the life of the non-witness.  The Trial Chamber also ordered the defendant 
released.  The Trial Chamber permitted the prosecution to appeal, and the Appeals 
Chamber, which stayed the defendant’s release, is presently considering the case.  It 
seems clear to this author that the Trial Chamber’s decision on the merits and with 
respect to remedy (that is, dismissal of the case) were in error.  Presumably, the Appeals 
Chamber will reverse at least as to the remedy. 

 
* * * 

 
 
2. Review Conference 
 
Chapter 16, page 781, last paragraph of Note 3, replace with the following: 
 

As required by ICC Article 123(1), the UN convened a Review Conference in 
Kampala, Uganda on May 31-June 11, 2010. At that conference, participants did a lot of 
“stocktaking” to evaluate the performance of the ICC (and its states-parties) in the eight 
years of the ICC’s operation.  The participants also declined to delete ICC Article 124’s 
opt out. As we shall see, infra, they adopted a definition of the crime of aggression and a 
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mechanism by which such cases could find their way to the Court. 
 

* * * 
 

 
3. ICC Definition of the Crime of Aggression 
 
Chapter 16, page 783, delete the proposed definition of aggression that begins on the 
bottom of page 783 through the end of note 1 on page 785 and replace with the 
following: 
 

On June 11, 2010—the last day of the Uganda Review Conference—the ICC 
states parties adopted by consensus amendments to the ICC Statute that included a 
definition of the crime of aggression and a structure for jurisdiction over such cases.  See 
Resolution RC/Res. 6 (June 11, 2010). Notably, the states parties agreed that the 
amendments would not come into force (and the Court could not exercise its jurisdiction 
over aggression) until one year after 30 states parties ratify the amendments and subject 
to a decision by states parties (after January 1, 2017) to activate the jurisdiction. 
 

Article 8 bis 
Crime of Aggression 
 
1. For the purposes of this Statute, “crime of aggression” means the planning, 

preparation, initiation or execution, by a person in a position effectively to 
exercise control over or to direct the political or military action of a State, of 
an act of aggression which, by its character, gravity and scale, constitutes a 
manifest violation of the Charter of the United Nations. 
 

2. For the purpose of paragraph 1, “act of aggression” means the use of armed 
force by a State against the sovereignty, territorial integrity or political 
independence of another State, or in any other manner inconsistent with the 
Charter of the United Nations.  Any of the following acts, regardless of a 
declaration of war, shall, in accordance with the United Nations General 
Assembly resolution 3314 (XXIX) of 14 December 1974, qualify as an act of 
aggression: 

 
a) The invasion or attack by the armed forces of a State of the territory of 

another State, or any military occupation, however temporary, resulting 
from such invasion or attack, or any annexation by the use of force of the 
territory of another State or part thereof; 

b) Bombardment by the armed forces of a State against the territory of 
another State or the use of any weapons by a State against the territory of 
another State; 

c) The blockade of the ports or coasts of a State by the armed forces of 
another State; 
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d) An attack by the armed forces of a State on the land, sea or air forces, or 
marine and air fleets of another State; 

e) The use of armed forces of one State which are within the territory of 
another State with the agreement of the receiving State, in contravention 
of the conditions provided for in the agreement or any extension of their 
presence in such territory beyond the termination of the agreement; 

f) The action of a State in allowing its territory, which it has placed at the 
disposal of another State, to be used by that other State for perpetrating an 
act of aggression against a third State; 

g) The sending by or on behalf of a State of armed bands, groups, irregulars 
or mercenaries, which carry out acts of armed force against another State 
of such gravity as to amount to the acts listed above, or its substantial 
involvement therein. 

 
The following text is inserted after ICC Article 15: 
 

Article 15 bis 
Exercise of jurisdiction over the crime of aggression 
(State referral, proprio motu) 
 

1. The Court may exercise jurisdiction over the crime of aggression in 
accordance with article 13, paragraphs (a) and (c), subject to the 
provisions of this article. 

2. The Court may exercise jurisdiction only with respect to crimes of 
aggression committed one year after the ratification or acceptance of the 
amendments by thirty States Parties. 

3. The Court shall exercise jurisdiction over the crime of aggression in 
accordance with this article, subject to a decision to be taken after 1 
January 2017 by the same majority of States Parties as is required for the 
adoption of an amendment to the Statute. 

4. The Court may, in accordance with article 12, exercise jurisdiction over a 
crime of aggression, arising from an act of aggression committed by a 
State Party, unless that State Party has previously declared that it does not 
accept such jurisdiction by lodging a declaration with the Registrar. The 
withdrawal of such a declaration may be effected at any time and shall be 
considered by the State Party within three years. 

5. In respect of a State that is not a party to this Statute, the Court shall not 
exercise its jurisdiction over the crime of aggression when committed by 
the State’s nationals or on its territory. 

6. Where the Prosecutor concludes that there is a reasonable basis to proceed 
with an investigation in respect of a crime of aggression, he or she shall 
first ascertain whether the Security Council has made a determination of 
an act of aggression committed by the State concerned. The Prosecutor 
shall notify the Secretary-General of the United Nations of the situation 
before the Court, including any relevant information and documents. 
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7. Where the Security Council has made such a determination, the Prosecutor 
may proceed with the investigation in respect of a crime of aggression. 

8. Where no such determination is made within six months after the date of 
notification, the Prosecutor may proceed with the investigation in respect 
of a crime of aggression, provided that the Pre-Trial Division has 
authorized the commencement of the investigation in respect of a crime of 
aggression in accordance with the procedure contained in article 15, and 
the Security Council has not decided otherwise in accordance with article 
16. 

9. A determination of an act of aggression by an organ outside the Court 
shall be without prejudice to the Court’s own findings under this Statute. 

10. This article is without prejudice to the provisions relating to the exercise 
of jurisdiction with respect to other crimes referred to in article 5. 

 
After new ICC Article 15 bis, the following article is added: 
 

Article 15 ter 
Exercise of jurisdiction over the crime of aggression 
(Security Council referral) 
 

1. The Court may exercise jurisdiction over the crime of aggression in 
accordance with article 13, paragraph (b), subject to the provisions of this 
article. 

2. The Court may exercise jurisdiction only with respect to crimes of 
aggression committed one year after the ratification or acceptance of the 
amendments by thirty States Parties. 

3. The Court shall exercise jurisdiction over the crime of aggression in 
accordance with this article, subject to a decision to be taken after 1 
January 2017 by the same majority of States Parties as is required for the 
adoption of an amendment to the Statute. 

4. A determination of an act of aggression by an organ outside the Court 
shall be without prejudice to the Court’s own findings under the Statute. 

5. This article is without prejudice to the provisions relating to the exercise 
of jurisdiction with respect to other crimes referred to in article 5. 

 
The states parties also amended the Elements of Crimes to provide: 
 

Elements of Crimes: Article 8 bis 
Crime of aggression 
 
Introduction 

1. It is understood that any of the acts referred to in article 8 bis, paragraph 2, 
qualify as an act of aggression. 

2. There is no requirement to prove that the perpetrator has made a legal 
evaluation as to whether the use of armed force was inconsistent with the 
Charter of the United Nations. 
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3. The term “manifest” is an objective qualification. 
4. There is no requirement to prove that the perpetrator has made a legal 

evaluation as to the “manifest” nature of the violation of the Charter of the 
United Nations. 

 
Elements 

1. The perpetrator planned, prepared, initiated or executed an act of 
aggression. 

2. The perpetrator was a person1 in a position effectively to exercise control 
over or to direct the political or military action of the State which 
committed the act of aggression. 

3. The act of aggression—the use of armed force by a State against the 
sovereignty, territorial integrity or political independence of another State, 
or in any other manner inconsistent with the Charter of the United 
Nations—was committed. 

4. The perpetrator was aware of the factual circumstances that established 
that such a use of armed force was inconsistent with the Charter of the 
United Nations. 

5. The act of aggression, by its character, gravity and scale, constituted a 
manifest violation of the Charter of the United Nations. 

6. The perpetrator was aware of the factual circumstances that established 
such a manifest violation of the Charter of the United Nations. 

 
The states parties also agreed to a series of “Understandings”: 
 

Understandings regarding the amendments to the Rome Statute of the 
International Criminal Court on the Crime of Aggression 

 
Referrals by the Security Council 
 
1. It is understood that the Court may exercise jurisdiction on the basis of a 
Security Council referral in accordance with article 13, paragraph (b), of the 
Statute only with respect to crimes of aggression committed after a decision in 
accordance with article 15 ter, paragraph 3, is taken, and one year after the 
ratification or acceptance of the amendments by thirty States Parties, whichever is 
later. 

 
2. It is understood that the Court shall exercise jurisdiction over the crime of 
aggression on the basis of a Security Council referral in accordance with article 
13, paragraph (b), of the Statute irrespective of whether the State concerned has 
accepted the Court’s jurisdiction in this regard. 

                                                        
1 With respect to an act of aggression, more than one person may be in a position that meets these criteria. 
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Jurisdiction ratione temporis 
 
3.  It is understood that in case of article 13, paragraph (a) or (c), the Court may 
exercise its jurisdiction only with respect to crimes of aggression committed after 
a decision in accordance with article 15 bis, paragraph 3, is taken, and one year 
after the ratification or acceptance of the amendments by thirty States Parties, 
whichever is later. 

 
Domestic jurisdiction over the crime of aggression 

 
4.  It is understood that the amendments that address the definition of the act of 
aggression and the crime of aggression do so for the purposes of this Statue only. 
The amendments shall, in accordance with article 10 of the Rome Statute, not be 
interpreted as limiting or prejudicing in any way existing or developing rules of 
international law for purposes other than this Statute. 
 
5.  It is understood that the amendments shall not be interpreted as creating the 
right or obligation to exercise domestic jurisdiction with respect to an act of 
aggression committed by another State. 
 
Domestic jurisdiction over the crime of aggression 

 
6.  It is understood that aggression is the most serious and dangerous form of the 
illegal use of force; and that a determination whether an act of aggression has 
been committed requires consideration of all the circumstances of each particular 
case, including the gravity of the acts concerned and their consequences, in 
accordance with the Charter of the United Nations. 
 
7.  It is understood that in establishing whether an act of aggression constitutes a 
manifest violation of the Charter of the United Nations, the three components of 
character, gravity and scale must be sufficient to justify a “manifest” 
determination. No one component can be significant enough to satisfy the 
manifest standard by itself. 

 
* * * 

 
4.  No Treaty Crimes added at Review Conference 
 
Chapter 16, page 789, Note 5, conclusion of the last paragraph: 
 
At the June 2010 Review Conference, the states parties did not add any treaty crimes to 
the jurisdiction of the Court. 
 

* * * 
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5.  Proprio Motu Jurisdiction Exercised 
 
Chapter 16, page 799, last sentence before the Notes and Questions and pages 800-01, 
Note 3: 
 
The Prosecutor used his proprio motu power for the first time in the Kenya situation. He 
initiated a preliminary examination of the post-election violence in Kenya and ultimately 
secured the approval, pursuant to ICC Article 15, of the Pre-Trial Chamber to pursue an 
investigation. 
 

* * * 
 
 
6. Standard for PTC Approval of an “Investigation” under  

ICC Article 15 
 
Chapter 16, pages 800-01, Note 3: 
 
 In approving the investigation under Article 15 in Situation in the Republic of 
Kenya, Decision Pursuant to Article 15 of the Rome Statute on the Authorization of an 
Investigation into the Situation in the Republic of Kenya, Case No. ICC-01/09-19-Corr 
(2010), Pre-Trial Chamber II made the following legal determinations: 
 
1. Standard to be applied by the PTC: 
 

A. Article 15(3) and (4) and article 53(1) of the Statute — “Reasonable 
basis to proceed” standard 
 
17. Article 15 of the Statute regulates the procedure for initiating an investigation 
upon the Prosecutor’s own initiative, subject to authorization by the Chamber. At the 
outset, the Chamber wishes to highlight that it is well aware that this article is one of 
the most delicate provisions of the Statute. The current provision is the product of 
extensive debates and division of views throughout the drafting process and until the 
end of the Rome Conference. The main point of controversy was whether the 
Prosecutor should be empowered to trigger the jurisdiction of the Court, of his own 
motion, in the absence of a referral from a State Party or the Security Counci1. 
 
18. Thus, it suffices to mention that, insofar as proprio motu investigations by the 
Prosecutor are concerned, both proponents and opponents of the idea feared the risk 
of politicizing the Court and thereby undermining its “credibility.” In particular, they 
feared that providing the Prosecutor with such “excessive powers” to trigger the 
jurisdiction of the Court might result in its abuse. This concern prompted the drafters 
of the Statute to seek a balanced approach that rendered the proprio motu power of 
the Prosecutor to initiate an investigation acceptable to those who feared it. The 
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intended result was accomplished through the current text of article 15 of the Statute, 
which subjects the Prosecutor’s conclusion that a reasonable basis to proceed proprio 
motu with an investigation exists to the review of the Pre-Trial Chamber at a very 
early stage of the proceedings, namely before the Prosecutor may start an 
investigation into a situation. In light of this background, the Chamber will examine 
the Prosecutor’s Request taking into consideration the sensitive nature and specific 
purpose of this procedure. 
 
19. In this context, the Chamber wishes to point out that since the Statute is a 
multilateral treaty, the interpretation of its provisions is governed by the customary 
rules of treaty interpretation embodied in articles 31 and 32 of the Vienna Convention 
on the Law of Treaties. 

 
20. The Chamber notes that according to article 15(2) and (3) of the Statute, the 
Prosecutor, after having analyzed the seriousness of the information received from 
different sources, may conclude that there is “a reasonable basis to proceed with an 
investigation.” In reaching this conclusion, rule 48 of the Rules of Procedure and 
Evidence (the “Rules”) dictates that the Prosecutor “shall consider the factors set out 
in article 53, paragraph 1(a) to (c)”. On the basis of a finding by the Prosecutor that 
there is “a reasonable basis to proceed with an investigation,” the Prosecutor “shall 
submit” to the Chamber a request for authorization of the investigation. The 
Chamber, in turn, is mandated to review the conclusion of the Prosecutor by 
examining the available information, including his request, the supporting material as 
well as the victims’ representations (collectively, the “available information”). If, 
upon examination, the Chamber considers that the “reasonable basis to proceed” 
standard is met, it shall authorize the commencement of the investigation. 
 
21. In this regard, the Chamber observes that the language used in both article 15(3) 
and (4) and in the chapeau of article 53(1) of the Statute is identical. The phrase 
“reasonable basis to proceed” in paragraph 3 regarding the Prosecutor’s conclusion is 
reiterated in paragraph 4, which governs the Chamber’s review of the Prosecutor’s 
Request. Exactly the same language is also included in the opening clause of article 
53(1) of the Statute. Thus, these provisions prescribe the same standard to be 
considered both by the Prosecutor and the Pre-Trial Chamber. … 
 
24. Moreover, if the purpose of the article 15 procedure is to provide the Chamber 
with a supervisory role over the proprio motu initiative of the Prosecutor to proceed 
with an investigation, then it is not possible to fulfill this function, unless the 
Chamber applies the exact standard on the basis of which the Prosecutor arrived at his 
conclusion. This means that the Chamber must equally consider whether the 
requirements set out in article 53(1)(a)-(c) of the Statute are satisfied for the sake of 
meeting the “reasonable basis to proceed” test before deciding whether to authorize 
the Prosecutor to commence an investigation.35 This is the only assessment which 

                                                        
35 As for the assessment, of “interests of justice” under article 53(1)(c), the Chamber considers that its 
review is only triggered when the Prosecutor decides not to proceed on the basis of this clause. Indeed, 
unlike the assessment to be made in accordance with article 53(1)(a) and (b), the Prosecutor is not required 
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will allow the Chamber to properly determine whether the conclusion reached by the 
Prosecutor pursuant to articles 15(3) together with 53(1) of the Statute and rule 48 of 
the Rules is warranted. 
 
25. Accordingly, the Chamber is of the view that an examination of the requirements 
which satisfy article 53(1)(a)-(c) of the Statute is necessary before engaging in a 
review of the available information. … 
 
27. As for the “reasonable basis to believe” test referred to in article 53(1)(a) of the 
Statute, the Chamber considers that this is the lowest evidentiary standard provided 
for in the Statute. This is logical given that the nature of this early stage of the 
proceedings is confined to a preliminary examination. Thus, the information available 
to the Prosecutor is neither expected to be “comprehensive” nor “conclusive,” if 
compared to gathered during the investigation. This conclusion also results from the 
fact that, at this early stage, the Prosecutor has limited powers, which cannot be 
compared to those provided in article 54 of the Statute at the investigative stage. 
 
28. The Statute includes three higher evidentiary standards applicable in the course of 
the different stages of the proceedings. These standards are different in scope and 
purpose. The first of the said evidentiary standards, found in article 58 of the Statute, 
governs the issuance of an arrest warrant during the pre-trial phase. According to this 
standard, the relevant Pre-Trial Chamber is required to be satisfied that there are 
“reasonable grounds to believe that the person has committed a crime within the 
jurisdiction of the Court.” The next evidentiary standard, applicable at a later stage, 
concerns the confirmation of charges under article 61(7) of the Statute. Based on this 
standard, the respective Pre-Trial Chamber must determine whether the evidence 
available is “sufficient” to establish “substantial grounds to believe that the person 
committed each of the crimes charged.”  The highest evidentiary standard, envisaged 
by article 66(3) of the Statute, “beyond reasonable doubt,” is required to prove the 
guilt of an accused at the trial stage. 
 
29. Of the three outlined standards, the closest to the “reasonable basis to believe” 
found in article 53(1)(a) of the Statute is the one required for the issuance of a warrant 
of arrest pursuant to article 58 of the Statute. Article 58 of the Statute uses almost the 
same wording, “reasonable grounds to believe,” but this standard, as explained below, 
has a completely different object and purpose. It applies to the criminal responsibility 
of an individual, something which is not at stake for the authorization of an 
investigation. Since neither the Statute, the Rules, nor the Regulations of the Court 
define any of these standards, an independent analysis by the Chamber to define the 
“reasonable basis to believe” standard is warranted. … 

 
32. … The standard should be construed and applied against the underlying purpose 

                                                                                                                                                                     
to positively determine that an investigation is in the interests of justice and does not have to present 
reasons or supporting material in this respect. It is only when the Prosecutor decides that an investigation 
would not be in the interests of justice that he or she must notify the Chamber of the reasons for such a 
decision not to proceed, therefore triggering the review power of the Chamber.  
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of the procedure in article 15(4) of the Statute, which is to prevent the Court from 
proceeding with unwarranted, frivolous, or politically motivated investigations that 
could have a negative effect on its credibility. 
 
33. In this regard, the Chamber recalls the Appeals Chamber’s interpretation of the 
“reasonable grounds to believe” standard in the context of article 58 of the Statute. 
The Appeals Chamber stated that meeting this standard does not require that the 
conclusion reached on the facts be the only possible or reasonable one. Nor does it 
require that the Prosecutor disprove any other reasonable conclusions. Rather, it is 
sufficient at this stage to prove that there is a reasonable conclusion alongside others 
(not necessarily supporting the same finding), which can be supported on the basis of 
the evidence and information available. 

 
34. Mindful of this interpretation and bearing in mind that the “reasonable basis” 
standard under article 15 of the Statute is even lower than that provided under article 
58 of the Statute (the subject-matter of the said Appeals judgment), the Chamber 
considers that in the context of the present request, all the information provided by 
the Prosecutor certainly need not point towards only one conclusion. 

 
35. Accordingly, in evaluating the available information provided by the Prosecutor, 
the Chamber must be satisfied that there exists a sensible or reasonable justification 
for a belief that a crime falling within the jurisdiction of the Court “has been or is 
being committed”. A finding on whether there is a sensible justification should be 
made bearing in mind the specific purpose underlying this procedure. 

 
2.  Jurisdiction and Admissibility 
 
In its decision in Situation in the Republic of Kenya, PTCII further determined that it 
must consider jurisdictional questions under Article 15: 
 

36. Thus, the Chamber considers that according to a contextual and teleological 
interpretation, the phrase “a crime within the jurisdiction of the Court” would 
mean that an examination of the necessary jurisdictional prerequisites under the 
Statute must be undertaken. This construction ensures that the Chamber is in a 
position to properly assess whether the Court is acting within the scope of its legal 
parameters before ruling on the Prosecutor’s Request. … 
 
39. Thus, the Chamber considers that for a crime to fall within the jurisdiction of 
the Court, it has to satisfy the following conditions: (i) it must fall within the 
category of crimes referred to in article 5 and defined in articles 6, 7, and 8 of the 
Statute (jurisdiction ratione materiae); (ii) it must fulfill the temporal 
requirements specified under article 11 of the Statute (jurisdiction ratione 
ternporis); and (iii) it must meet one of the two alternative requirements 
embodied in article 12 of the Statute (jurisdiction ratione loci or ratione 
personae). The latter entails either that the crime occurs on the territory of a State 
Party to the Statute or a State which has lodged a declaration by virtue of article 
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12(3) of the Statute, or be committed by a national of any such State. 
 

The PTCII determined that it must also find reasonable grounds to believe that situation 
is or would be admissible under ICC Article 17. The Chamber noted that at this stage it 
would not be possible to determine the admissibility of a case, only a situation. The PTC 
explained how it would address the complementarity and gravity determinations 
necessary to an admissibility determination as follows: 
 

49.  It is … the Chamber’s opinion that the admissibility assessment, whether of 
actual or potential cases, cannot be conducted in the abstract. Rather, it must be 
carried out within the framework of certain parameters. In this respect, the 
Chamber fails to comprehend how the Prosecutor can determine whether a case 
“would be admissible,” without preliminarily knowing the type of groups of 
persons or incidents (involving the commission of crimes falling within the 
jurisdiction of the Court), or both, likely to shape his future case(s). In the absence 
of such information, a comparison could never be made between what the Court 
intends to do with respect to investigations, and what domestic courts are actually 
doing or have done, thus making a finding of inadmissibility impossible. 
 
50.  Accordingly, admissibility at the situation phase should be assessed against 
certain criteria defining a “potential case” such as: (i) the groups of persons 
involved that are likely to be the focus of an investigation for the purpose of 
shaping the future case(s); and (ii) the crimes within the jurisdiction of the Court 
allegedly committed during the incidents that are likely to be the focus of an 
investigation for the purpose of shaping the future case(s). The Prosecutor’s 
selection of the incidents or groups of persons that are likely to shape his future 
case(s) is preliminary in nature and is not binding for future admissibility 
assessments. This means that the Prosecutor’s selection on the basis of these 
elements for the purposes of defining a potential “case” for this particular phase 
may change at a later stage, depending on the development of the investigation. 
 
51.  The Chamber emphasizes that defining the scope of potential case(s) at this 
stage may well serve an effective application of article 18 of the Statute, which is 
immediately applicable when a Pre-Trial Chamber authorizes the commencement 
of an investigation. This would generally enable States which “would normally 
exercise jurisdiction over the crimes” in question to receive useful information 
(subject to the limitation provided in article 18(1) of the Statute), as to the 
parameters of possible case(s) before the Court. In turn, this would facilitate a 
mutual understanding between the Court and the relevant State(s) as to the scope 
of the complementarity assessment dictated by article 18(2)-(5) of the Statute. 
 
52. Having said the above, the Chamber considers that, at this stage, the 
admissibility assessment requires an examination as to whether the relevant 
State(s) is/are conducting or has/have conducted national proceedings in relation 
to the groups of persons and the crimes allegedly committed during those 
incidents, which together would likely form the object of the Court’s 
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investigations. If the answer is in the negative, the “case would be admissible,” 
provided that the gravity threshold is also met. In this regard, the Chamber wishes 
to remind that the admissibility test has two main limbs: (i) complementarity 
(article 17(1)(a)-(c) of the Statute); and (ii) gravity (article 17(1)(d) of the 
Statute). 
 
53.  With respect to complementarity, the Chamber underlines that the first step 
concerns the absence or existence of national proceedings. Article 17(1)(a) of the 
Statute makes clear that the Court “shall determine that a case is inadmissible 
where: (a) The case is being investigated or prosecuted by a State which has 
jurisdiction over it, unless the State is unwilling or unable genuinely to carry out 
the investigation or prosecution.” In its judgment of 25 September 2009, the 
Appeals Chamber interpreted this provision as involving a twofold test: 
 

[I]n considering whether a case is inadmissible under article 17(1)(a) and 
(b) of the Statute, the initial questions to ask are (1) whether there are 
ongoing investigations or prosecutions, or (2) whether there have been 
investigations in the past, and the State having jurisdiction has decided not 
to prosecute the person concerned. It is only when the answers to these 
questions are in the affirmative that one has to look to the second halves of 
sub-paragraphs (a) and (b) and to examine the question of unwillingness 
and inability. To do otherwise would be to put the cart before the horse. It 
follows that in case of inaction, the question of unwillingness or inability 
does not arise; inaction on the part of a State having jurisdiction (that is, 
the fact that a State is not investigating or prosecuting, or has not done so) 
renders a case admissible before the Court, subject to article 17(1)(d) of 
the Statute. 

 
54.  Thus, in the present scenario, it is not necessary to proceed to the second step, 
which requires an examination of the remaining parts of the provision, since the 
available information indicates that there is a situation of inactivity with respect to 
the elements that are likely to shape the potential case(s), as elaborated below in 
section II.B. 
 
55.  As for the element of gravity, the Chamber notes that according to article 
17(1) of the Statute, “[...] the Court shall determine that a case is inadmissible 
where: [...] (d) the case is not of sufficient gravity to justify further action by the 
Court.” 
 
56.  In this context, the Chamber recalls that all crimes that fall within the subject-
matter jurisdiction of the Court are serious, and thus, the reference to the 
insufficiency of gravity is actually an additional safeguard, which prevents the 
Court from investigating, prosecuting and trying peripheral cases. In the Lubanga 
case, Pre-Trial Chamber I adopted a similar approach when it stated: 
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[The] gravity threshold is in addition to the drafters’ careful selection of 
crimes included in articles 6 to 8 of the Statute [...]. Hence, the fact that a 
case addresses one of the most serious crimes for the international 
community as a whole is not sufficient for it to be admissible before the 
Court. 

 
57.  Thus, conducting an admissibility assessment within the context of a situation 
under article 53(1)(b) of the Statute not only requires an examination regarding 
the existence or absence of national proceedings, but also one which involves 
gravity. Therefore, although a State with jurisdiction over a case may have 
remained entirely inactive with respect to domestic investigations, the Court 
should still determine the case as inadmissible if it “is not of sufficient gravity to 
justify further action […]. Accordingly, the gravity assessment is a mandatory 
component for the determination of the question of admissibility. 
 
58.  In this respect, the Chamber considers that although an examination of the 
gravity threshold must be conducted, it is not feasible that at the stage of the 
preliminary examination it be done with regard to a concrete “case.” Instead 
gravity should be examined against the backdrop of the likely set of cases or 
“potential case(s)” that would arise from investigating the situation. 
 
59.  The Chamber has defined the parameters of a potential case by way of 
reference to: (i) the groups of persons involved that are likely to be the object of 
an investigation for the purpose of shaping the future case(s); and (ii) the crimes 
within the jurisdiction of the Court allegedly committed during the incidents that 
are likely to be the focus of an investigation for the purpose of shaping the future 
case(s). 
 
60.  As for the first element, the Chamber considers that it involves a generic 
assessment of whether such groups of persons that are likely to form the object of 
investigation capture those who may bear the greatest responsibility for the 
alleged crimes committed. Such assessment should be general in nature and 
compatible with the pre-investigative stage into a situation. 
 
61.  As for the second element, the Chamber is of the view that this mainly 
concerns the gravity of the crimes committed within the incidents, which are 
likely to be the focus of an investigation. In this regard, there is interplay between 
the crimes and the context in which they were committed (the incidents). Thus, 
the gravity of the crimes will be assessed in the context of their modus operandi. 
 
62.  In making its assessment, the Chamber considers that gravity may be 
examined following a quantitative as well as a qualitative approach. Regarding 
the qualitative dimension, it is not the number of victims that matter but rather the 
existence of some aggravating or qualitative factors attached to the commission of 
crimes, which makes it grave. When considering the gravity of the crime(s), 
several factors concerning sentencing as reflected in rule 145(1)(c) and (2)(b)(iv) 
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of the Rules, could provide useful guidance in such an examination. These factors 
could be summarized as: (i) the scale of the alleged crimes (including assessment 
of geographical and temporal intensity); (ii) the nature of the unlawful behaviour 
or of the crimes allegedly committed; (iii) the employed means for the execution 
of the crimes (i.e., the manner of their commission); and (iv) the impact of the 
crimes and the harm caused to victims and their families. In this respect, the 
victims’ representations will be of significant guidance for the Chamber’s 
assessment. … 
 
63.  The final requirement that the Chamber is called upon to review under article 
53(1)(c) of the Statute is whether “[flaking into account the gravity of the crime 
and the interests of victims, there are nonetheless substantial reasons to believe 
that an investigation would not serve the interests of justice.” Unlike sub-
paragraphs (a) and (b), which require an affirmative finding, sub-paragraph (c) 
does not require the Prosecutor to establish that an investigation is actually in the 
interests of justice. Indeed, the Prosecutor does not have to present reasons or 
supporting material in this respect. Thus, the Chamber considers that a review of 
this requirement is unwarranted in the present decision, taking into consideration 
that the Prosecutor has not determined that an investigation “would not serve the 
interests of justice,” which would prevent him from proceeding with a request for 
authorization of an investigation. Instead, such a review may take place in 
accordance with article 53(3)(b) of the Statute if the Prosecutor decided not to 
proceed with such a request on the basis of this sole factor. It is only when the 
Prosecutor decides that an investigation would not be in the interests of justice 
that he or she is under the obligation to notify the Chamber of the reasons for such 
a decision, thereby triggering the review power of the Chamber. 

 
* * * 

 
 
 


